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partership is not a legal entity. 5 Exceptions are found to this rule 
in some jurisdictions, 6 and, for certain purposes, in all jurisdictions.' 
California may be numbered among those states in which the 
general rule prevails. 8 If this be true, it is submitted that a code 
section providing a special remedy does not create an entity where 
none was held to exist before. It would appear to be more 
accurate to say that for the purpose of obtaining jurisdiction a 
partnership or association may be treated as an entity, than to 
declare it to be an entity. 

Inasmuch as the plaintiff may elect whether he shall avail 
himself of the privilege afforded by the statute or proceed as at 
common law, 9 it would follow that the existence or non-existence 
of a legal entity depends upon his sole choice; for, though the 
code provides that action may be brought against an association 
in its social name, it makes no such provision for the bringing of 
action by the association. 10 To find that the legislature, in passing 
a statute purely remedial on its face and not a part of the general 
law as to partnerships, intended to make all partnerships entities to 
the extent of preventing the several partners from setting up 
separate defenses, as they might do at common law, seems unrea- 
sonable. R. H. L. 

Torts : Liability of Landowners to Children : Attrac- 
tive Nuisance Doctrine. — In 1873, the United States Supreme 
Court held that a railroad company was liable in an action by a 
child six years old, who had injured his foot while playing upon a 
turntable belonging to the company, notwithstanding the contention 
that the child was a trespasser to whom the company owed no 
duty. 1 The decision created a particular exception to the common 
law rule that the only duty owed by a landowner to trespassers is 
to refrain from intentionally or wantonly injuring them. 2 Since 

5 Burdick, Partnership (2nd ed.), p. 81, 20 R. C. L. 805. 
* Burdick, Partnership (3rd ed.), p. 83. 
T Supra, n. 5. 

8 People v. Maljan (1917) 34 Cal. App. 384, 167 Pac. 547; Schirran v. 
Dallas (1903) 21 Cal. App. 405, 132 Pac. 454. 

9 Supra, n. 3. 

10 Supra, n. 2. 

i Railroad Co. v. Stout (1873) 17 Wall. 657, 21 L. Ed. 745. 

2 2 Cooley on Torts (3rd ed.) 1258, 1268. 

With respect to the common law rule that a landowner owes no duty to 
trespassers except to refrain from intentionally or wantonly injuring them, 
there is of course the well recognized exception, independent of the "attrac- 
tive nuisance" cases, that liability attaches to the owner of grounds "abutting 
a public highway or sidewalk, who suffers pit-falls or other nuisances 
dangerous to public travel, to remain so near to the margins of such highways 
or sidewalks, that persons in the lawful use of the same are liable to fall into 
such pit-falls, or stumble upon such obstructions through the ordinary 
accidents of travel." 1 Thompson, Commentaries on the Law of Negligence 
(2nd ed.) 871. See also Barnes v. Ward (1850) 9 C. B. 392, 137 Eng. Rep. 
R. 945. Thus the California Supreme Court held in Malloy v. Hibernia 
Savings & Loan Society (1889) 3 Cal. Unrep. Cas. 76, 21 Pac. 525, that a 
cause of action was stated in a complaint which alleged that plaintiff's son, 
three years old, was drowned by falling into an unguarded and unfenced 
cesspool, ten feet deep, maintained by defendant ten feet from a public 
traveled street on property not separated from the street by any fence or 
railing. 
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that time many jurisdictions have come to recognize the exception, 
frequently referred to as the doctrine of the "turntable cases," or 
that of "attractive nuisances," in favor of children of tender years, 
whose injuries are caused, not only by turntables, but by other 
dangerous instrumentalities, providing that the following conditions 
concur: first, that the machinery or instrumentality is latently and 
not obviously dangerous from the point of view of children of tender 
years; second, that it is peculiarly attractive or alluring to such 
children; third, that the injured children are too young to compre- 
hend the hidden danger; fourth, that this danger exists because the 
machinery or instrumentality is left unguarded or unprotected ; and 
fifth, that such danger can be simply obviated at slight expense. 3 

The attractive nuisance doctrine is too well established to admit 
of any profitable discussion as to the merits of its adoption. The 
courts which have opposed the innovation,' take the position that it 
"shifts the duty of watchfulness and care from the shoulders of 
parents .... to the shoulders of the landowner using his property 
to make a living, and thus materially detracts from the full owner- 
ship of property sacred under our constitution. It is an infringe- 
ment upon the right of property." 4 On the other hand, it is 
contended that the courts refusing to adopt the exception created 
by the turntable cases place "property above humanity" and leave 
"entirely out of view the tender years and infirmity of understand- 
ing of the child" and visit upon him "the consequences of his 
trespass just as though he were an adult." 6 

The fears of certain courts in early cases that the anomalous 
exception, carried to its logical conclusion, would impose liability 
upon "every man who leaves a wheelbarrow or a lawn mower or 
a spade on his lawn" 8 have not materialized. It is beyond the 
scope of this note to indicate the different agencies to which the 
doctrine has been applied. It is sufficient to point out that in 
California, in addition to turntables, 7 the principle has been applied 
to a push car left unlocked by a construction company upon a 
track in a public highway, 8 to the frame of a wagon attached to 
the rear of a house being moved along a street; 9 and to a loose 
and swinging guy wire of a pole conveying electric power lines 
along a highway. 10 The same principle has received its latest 
application in this state in the case of Faylor v. Great Eastern 

3 1 Thompson, Commentaries on the Law of Negligence (2nd ed.) 937 
et seq.; Beach, Contributory Negligence (3rd ed.) 306; 19 L. R. A. (N. S.) 
1096, note ; 20 R. C. L. 79 et seq. 

*Uthermohlen v. Bogg's Run Co. (1901) 50 W. Va. 457, 40 S. E. 410, 
88 Am. St. Rep. 884, 55 L. R. A. 911. 

5 1 Thompson, Commentaries on the Law of Negligence (2nd ed.) 939. 

«Ryan v. Towar (1901) 128 Mich. 463, 87 N. W. 644, 92 Am. St. Rep. 
481, 55 L. R. A. 310. 

* Barrett v. Southern Pacific Co. (1891) 91 Cal. 296, 27 Pac. 666, 25 Am. 
St. Rep. 186; Callahan v. Eel River etc. Co. (1891) 92 Cal. 89, 28 Pac. 104. 

sCahill v. Stone & Co. (1908) 153 Cal. 571, 96 Pac. 84, 19 L. R. A. (N. 
S.) 1094. 

• Skinner v. Knickrehm (1909) 10 Cal. App. 596, 102 Pac. 947. 

io Pierce v. United States Gas & Elec. Co. (1911) 161 Cal. 176, 118 
Pac. 700. 
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Quicksilver Mining Company. 11 The plaintiff's son, a child eleven 
years old, after playing upon dump cars in defendant's mine, 
entered an abandoned tunnel, partially barricaded, and met his 
death by falling into a disused stope, the mouth of which had 
been partly covered by a few planks. The court in affirming 
judgment for plaintiff said: "We think the jury had sufficient 
evidence before it to justify the finding that the car, tunnel and 
stope, taken together, did constitute an attractive nuisance within 
the general rule of the turntable cases." 12 On the other hand, the 
California court has refused to extend the doctrine under con- 
sideration to a pond of water created by the landowner, 13 or 
permitted by him to accumulate upon his property, 1 * to street cars 
which had been placed on a side-track with their brakes set, 15 to 
an excavation on property abutting upon a public highway, 16 to a 
tool box which contained dynamite caps and which was left by a 
construction company upon a public road, 17 and to a stable opening 
upon the street. 18 

"There has been a marked judicial eloquence and astuteness 
in stating the legal grounds of liability in the Turntable Cases, and 
no little difficulty is found in formulating sound and settled legal 
principles for it to rest on." 19 The creation of a duty of ordinary 
care owed by the landowner to the child entering upon his premises 
in the class of cases under discussion has been supported by 
different courts upon at least four lines of reasoning. 

First, it has been argued that the conduct of the landowner in 
these cases is such that it amounts to an intention on his part, 
implied by law, to trap the childish trespassers. This contention 
is based on the supposed analogy of the attractive nuisance cases to 
the case of the landowner who was held liable for injuries to 
neighboring dogs which were attracted upon his land and ensnared 
by baited traps. 20 Perhaps a sufficient answer to this argument is 
the obvious difference that the prime object of the turntable and 
kindred instrumentalities is not to injure children. Furthermore 
"this sort of reasoning, carried to its logical extreme, would anni- 
hilate the distinction between negligence and intention. It also 
blurs the distinction between knowledge and intent." 21 Second, 
the reasoning of a few cases that a child of immature judgment 
should not be considered a trespasser is contrary to the law of 

11 (Dec. 22, 1919) 30 Cal. App. Dec. 1001, 187 Pac. 101. 

12 Idem at p. 1007. 

« Polk v. Laurel Hill Cemetery Assn. (1918) 27 Cal. App. Dec. 13, 174 
Pac. 414. 

"Peters v. Bowman (1896) 115 Cal. 345, 47 Pac. 113, 598, 56 Am. St. 
Rep. 106, 36 L. R. A. 618. 

" George v. Los Angeles Ry. Co. (1899) 126 Cal. 357, 58 Pac. 819, 77 
Am. St. Rep. 184, 46 L. R. A. 829. 

"Loftus v. Dehail (1901) 133 Cal. 214, 65 Pac. 379. 

« Nicolosi v. Clark (1915) 169 Cal. 746, 147 Pac. 971, L. R. A. 1915F.638. 

18 Giannini v. Campodonico (1917) 176 Cal. 548, 169 Pac. 80. 

19 Kelly v. Benas (1909) 217 Mo. 1, 116 S. W. 557, 20 L. R. A. (N. S.) 903. 

20 Townsend v. Wathen (1808) 9 East 277, 103 Eng. Rep. R. 579. 

21 Jeremiah Smith, Eiability of Landowners to Children, 11 Harvard Law 
Review, 349, 354. 
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property, 22 and if limited to the attractive nuisance cases would be 
an illogical exception to the general principle that infants are 
responsible for their torts. 23 Third, reference has been made in 
some cases to the maxim "Sic utere tuo ut alienum non laedas". 
At least one conclusive answer to the argument based upon that 
maxim is "that it refers only to acts of the landowner, the effects 
of which extend beyond the limits of his property." 2 * Fourth, the 
more generally adopted reasoning invoked to support the decisions 
of the attractive nuisance cases in California, as well as in other 
jurisdictions, is that under the circumstances the law implies on 
the part of the landowner an invitation to the children to enter 
upon his premises. "The viciousness of this reasoning .... 
lies in the assumption that what operates as a temptation to a 
person of immature mind is, in effect, an invitation." 25 In other 
words: "Temptation is not always invitation; .... it does 
not excuse a trespass because there is a temptation to commit it." 28 
None of the legal principles advanced to support the attractive 
nuisance cases is logically satisfactory or conclusive. Why not 
frankly confess that the question is one of sound public policy? 
"Conservation of child life and safety as to artificial perils is one 
of such importance that ordinary care may well hold everyone 
responsible for creating or maintaining a condition involving any 
such, with reasonable ground for apprehending that children of 
tender years may probably be allured thereinto." 27 

L. N. H. 

Torts : Liability Without Fault for Railroad Accidents : 
Last Clear Chance. — Negligence cases are too much with us. 
They clog the courts. They turn on legal niceties; justice depends 
altogether on the chance occurrence of certain operative facts. A 
review of the existing law will here preface a suggestion for a 
comprehensive remedy. 

Take a typical situation to illustrate the legal fencing involved. 
An engineer carelessly crashes into the plaintiff at a crossing. The 
railroad is liable in damages for its negligence; but not if it can 
interpose the plea of contributory negligence and show that the 
plaintiff was also careless. Nevertheless, the plaintiff can yet recover 
if he can show that the railroad had the last clear chance to avoid 
the accident, if, for example, the engineer in time to have averted the 
impact saw the plaintiff in danger, and unable to extricate himself 

22 Scott v. Watson (1859) 46 Me. 362, 74 Am. Dec. 457; Hutching v. 
Engel (1863) 17 Wis. 237, 84 Am. Dec. 741. 

23 1 Cooley on Torts (3rd ed.) 177; 1 Shearman and Redfield, Law of 
Negligence (6th ed.) 313; Bigelow, Torts (8th ed.) 45; Clark and Lindsell, 
Law of Torts (6th ed.) 49. 

2 * Walker v. Potomac F. & P. R. Co. (1906) 105 Va. 226, 53 S. E. 113, 
115 Am. St. Rep. 871, 4 L. R. A. (N. S.) 80. 

2 » Delaware L. & W. R. Co. v. Reich (1898) 61 N. J. L. 635, 40 Atl. 682, 
68 Am. St. Rep. 727, 41 L. R. A. 831. 

2 « Holbrook v. Aldrich (1897) 168 Mass. 15, 46 N. E. 115, 60 Am. St. Rep. 
364, 36 L. R. A. 493. 

" 20 R. C. L. 80. 



